S  Montana* 

351.7232Legislature. 
L72e*q       Legislative    Audit 
1996  Eniorceraent    of 

the    water    quality 

and    the    public 

water    supply    actst^  # 

.Legislative  Audit  Division 


State  of  Montana 


Report  to  the  Legislature 


September  1996       Performance  Audit  Follow-up 

STCTF  DOCUMENTS  COLLECTION 

JAN  -8  1997 

MONTANA  STATE  LIBRARY 

1515  E.  6th  AVE. 
HELENA,  MONTANA  59S20 

Enforcement  of  the  Water  Qualify 
and  the  Public  Water  Supply  Acts 

Department  of  Environmental  Quality 

The  original  audit  report  contained  recommendations  for  improvement 
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►  Management  controls  should  be  strengthened. 
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PERFORMANCE  AUDITS 


Performance  audits  conducted  by  the  Legislative  Audit  Division  are  designed  to  assess  state 
government  operations.  From  the  audit  work,  a  determination  is  made  as  to  whether  agencies 
and  programs  are  accomplishing  their  purposes,  and  whether  they  can  do  so  with  greater 
efficiency  and  economy.  In  performing  the  audit  work,  the  audit  staff  uses  audit  standards  set 
forth  by  the  United  States  General  Accounting  Office. 

Members  of  the  performance  audit  staff  hold  degrees  in  disciplines  appropriate  to  the  audit 
process.  Areas  of  expertise  include  business  and  public  administration,  statistics,  economics, 
computer  science,  communications,  and  engineering. 

Performance  audits  are  performed  at  the  request  of  the  Legislative  Audit  Committee  which  is  a 
bicameral  and  bipartisan  standing  committee  of  the  Montana  Legislature.  The  committee  consists 
of  six  members  of  the  Senate  and  six  members  of  the  House  of  Representatives. 
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Montana 

Legislative  Legislative  Audit  Division 

Scott  A.  Seacat,  Legislative  Auditor 


September  1996 


The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

This  is  our  audit  follow-up  of  the  performance  audit  of  the  Enforcement  of  the  Water  Quality 
and  the  Public  Water  Supply  Acts.   The  attached  memorandum  details  the  status  of  each 
recommendation.    Some  recommendations  are  being  implemented  and  others  have  been  fully 
implemented.    We  wish  to  express  our  appreciation  to  personnel  at  the  Department  of 
Environmental  Quality  for  their  cooperation  and  assistance. 


Respectfully  submitted, 


Scott  A.  Seacat 
Legislative  Auditor 
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Members  of  the  audit  staff  involved  in  this  audit  were  Angie  Grove  and  Jim 
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Introduction 


Follow-up  Results 


We  conducted  a  follow-up  review  of  the  performance  audit  of  the 
Enforcement  of  the  Water  Quality  (WQA)  and  the  Public  Water 
Supply  (PWSA)  Acts.    The  original  report  (94P-36)  addressed 
recommendations  for  improving  program  enforcement  by 
strengthening  management  controls,  seeking  legislative 
clarification,  and  developing  overall  enforcement  policy  and 
procedures.   Our  primary  follow-up  review  objective  was  to 
determine  the  implementation  status  of  recommendations  made  in 
the  September  1994  audit  report.   To  meet  this  objective  we 
performed  the  following  steps: 

-  Reviewed  available  policies  and  procedures. 

-  Examined  proposed  changes  to  management  controls. 

-  Interviewed  program  and  management  staff. 

-  Documented  legislative  changes. 

-  Reviewed  available  management  information. 

The  original  audit  report  included  1 1  recommendations  for 
improving  the  enforcement  management  process.   Recommenda- 
tions were  made  to  the  Department  of  Health  and  Environmental 
Sciences,  the  Board  of  Health  and  Environmental  Sciences,  and  the 
Environmental  Quality  Council.   All  applicable  parties  generally 
concurred  with  each  recommendation  in  the  original  report. 


Since  the  original  report  has  been  issued,  the  administrative 
function  of  enforcing  the  two  acts  has  been  transferred  to  the 
Department  of  Environmental  Quality  and  the  Board  of 
Environmental  Review.   Follow-up  work  was  conducted  at  the  new 
department  and  with  staff  at  the  Environmental  Quality  Council. 
The  following  table  outlines  the  implementation  status  of  each 
recommendation  based  on  follow-up  work  performed. 
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Table  1 

Recommendation  Status 

Implemented 

Partially  or  Being  Implemented 
Not  Implemented 
TOTAL 


Source:       Compiled  by  Legislative  Audit  Division 


Recommendations 


In  the  following  sections,  we  discuss  each  of  the  recommendations 
and  the  related  issues.   The  report  summary  for  the  original 
performance  audit,  which  outlines  the  original  issues  and  audit 
recommendations,  is  provided  in  Appendix  A. 


Enforcement  Process 
Improvements 


Recommendation  #1 

We  recommend  the  department  clarify,  communicate,  and 
implement  a  formal  enforcement  policy  for  Water  Quality 
Division  (WQD)  staff  to  follow. 


Present  Implementation  Status 

This  recommendation  is  implemented.  The 

Compliance/Enforcement  Manual  for  the  WQD,  Department  of 
Environmental  Quality,  was  adopted  in  August  1995.   This  manual 
outlines  overall  department  goals  and  detailed  procedures  for  all 
levels  of  program  staff.   Department  management  indicated  this 
manual  will  be  modified  in  the  near  future  to  address  enforcement 
procedures  for  all  programs.   In  addition,  a  department  mission 
statement  has  been  developed  along  with  guiding  principles  to 
clarify  and  communicate  the  department  position  and  provide  staff 
direction. 
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Recommendation  #2 
We  recommend: 

A.  The  department  establish  a  process  to  set  rule-making 
priorities;  and, 

B.  The  Board  of  Health  and  Environmental  Sciences 
adopt  rules  in  critical  program  areas  to  help 
implement  the  enforcement  policy. 


Present  Implementation  Status 

This  recommendation  is  not  implemented.   Although  some  rules 
for  critical  program  areas,  such  as  administrative  penalties  for  the 
PWSA,  have  been  adopted,  a  formal  process  for  setting  rule- 
making priorities  has  not  been  established. 


Recommendation  #3 

We  recommend  the  department  develop  formal 
enforcement  procedures  for  WQD  staff  to  help  ensure 
consistency  in  enforcing  the  provisions  of  the  WQA  and 
the  PWSA. 


Present  Implementation  Status 

This  recommendation  is  implemented.   As  noted  earlier,  the 
department  has  developed  a  formal  compliance  and  enforcement 
manual.   Based  on  our  review,  the  manual  includes  guidelines  for 
program  staff  responsibilities,  management's  role  with  enforcement 
procedures,  and  the  processes  for  handling  enforcement  actions. 
Interviews  with  program  staff  have  indicated  training  has  been 
provided  on  this  manual  and  procedures  are  presently  being 
implemented.    Staff  interviewed  were  aware  of  the  manual  and 
familiar  with  prescribed  requirements. 
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Recommendation  #4 

We  recommend  the  department  strengthen  the 
management  controls  of  WQD  by: 

1.  Defining  and  communicating  formal  reporting  and 
supervisory  relationships; 

2.  Defining  the  authority  of  staff  and  delegating  the 
authority  to  the  appropriate  level;  and 

3.  Implementing  a  system  to  direct  day-to-day  staff 
activities. 


Present  Implementation  Status 

This  recommendation  is  partially  implemented.  The  Department 
of  Environmental  Quality  has  recently  completed  an  internal 
reorganization  focusing  on  functional  duties  rather  than  on  past 
organizational  structures.  This  reorganization  eliminated  the  WQD 
originally  examined  during  our  performance  audit.   Water  quality 
functions  were  placed  throughout  the  four  new  divisions:  the 
Planning,  Prevention,  and  Assistance  Division;  the  Enforcement 
Division;  the  Remediation  Division;  and  the  Permitting  Division. 
As  part  of  this  process,  management  is  defining  reporting  and 
supervisory  relationships  and  implementing  a  system  to  direct  staff 
activities.   Presently,  this  definition  is  only  completed  to  the 
division  administrator  level.   Administrators  will  be  responsible  for 
defining  the  structure  and  staff  responsibilities  within  their 
applicable  divisions.   Staff  authority  for  enforcement  of  the  two 
water  acts  has  been  outlined  in  the  Compliance/Enforcement 
Manual  adopted  last  year.   Interviews  with  staff  indicate  training 
on  the  enforcement  procedures  and  department  expectations 
occurred.   Staff  appeared  to  be  familiar  with  manual  processes  and 
requirements  but  are  waiting  for  final  reorganization  to  clearly 
define  job  responsibilities. 
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Recommendation  #5 

We  recommend  the  department  set  up  a  management 
information  system  to  document  and  track  critical  division 
activities. 


Present  Implementation  Status 

This  recommendation  is  implemented.   A  tracking  system  has 
been  established  to  enter  all  formal  enforcement  activities.   The 
system  is  designed  to  be  a  centralized  system  for  all  formal 
enforcement  actions  on  verified  violations.   System  format  includes 
follow  up  information,  staff  assignments,  and  reports  on  various 
activities.   This  system  is  relatively  new  and  only  enforcement 
section  staff  are  utilizing  it  at  this  point.   Staff  interviews  indicate 
there  are  plans  to  use  this  system  department  wide  for  all  program 
enforcement.   Current  priorities  include  entering  past  program 
information,  clearing  out  old  cases,  and  documenting  historic 
activity.   System  reports  were  available  on  violations  of  the  WQA 
and  PWSA. 


WQA  Enforcement  at 

Mines  Recommendation  #6 


We  recommend  the  department  establish  a  policy  and 
procedures  to  ensure  a  comprehensive  and  consistent 
enforcement  of  the  WQA  at  hard  rock  mines. 


Present  Implementation  Status 

This  recommendation  is  partially  implemented.   Although 
department  reorganization  plans  include  combining  various 
monitoring  and  permitting  functions  from  both  programs  into  one 
division,  no  formal  policy  or  procedures  were  available  to 
specifically  address  the  inconsistencies  and  problems  noted  in  the 
original  report.   Staff  interviews  noted  limited  improvement  in 
communication  between  the  two  programs.   Formalized  plans  to 
address  this  area  have  not  yet  been  developed.   Although  the 

Page5 


Legislative  Considerations 


Compliance\Enforcement  manual  has  been  developed  for  Water 
Quality  Staff,  Hard  Rock  Bureau  staff  have  not  adopted  the  same 
manual  or  procedures.   Hard  Rock  staff  have  developed  a  different 
procedures  manual.    Interviews  with  Hard  Rock  and  Water  Quality 
staff  indicated  they  are  still  unclear  on  their  various  roles  and 
limited  coordination  is  occurring. 


Recommendation  #7 

We  recommend  the  department: 

A.  Seek  legislative  clarification  on  their  authority  to 
grant  WQA  exclusions,  or 

B.  Eliminate  the  exclusions  currently  outlined  in  the 
ARMs. 


Present  Implementation  Status 

This  recommendation  is  implemented.  During  the  last  legislative 
session,  the  department  obtained  legislative  clarification  on 
exclusions.  The  department  now  has  statutory  authority  to  grant 
exclusions  and  specific  exclusions  are  included  in  the  MCAs. 


Recommendation  #8 

We  recommend  the  department  seek  legislation  granting 
the  department  a  wider  range  of  enforcement  actions 
under  the  WQA  and  the  FWSA. 


Present  Implementation  Status 

This  recommendation  is  implemented.   During  the  last  legislative 
session,  the  department  pursued  legislation  in  this  area. 
Enforcement  language  in  the  acts  was  clarified  to  include  a  wider 
range  of  enforcement  actions  and  address  violation  severity. 
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Recommendation  #9 

We  recommend  the  department  seek  statutory  clarification 
to  either: 

A.  Require  a  performance  bond  requirement,  if 
necessary,  to  ensure  compliance  with  WQA,  or 

B.  Eliminate  the  voluntary  bond  authorization. 


Present  Implementation  Status 

This  recommendation  is  implemented.  The  department  sought 
statutory  clarification  from  the  legislature  to  address  the 
performance  bond  requirement.   The  legislature  elected  to  continue 
with  a  voluntary  bond  requirement  for  this  program. 


Recommendation  #10 

We  recommend  the  department  seek  legislative  clari- 
fication of  the  use  of  economic  considerations  in  enforcing 
the  WQA  and  PWSA. 


Present  Implementation  Status 

This  recommendation  is  implemented.  The  department  sought 
legislative  clarification  in  this  area  and  statutes  were  changed  to 
reflect  consideration  of  economic  factors  for  enforcement 
situations. . 


Recommendation  #11 

We  recommend  the  Environmental  Quality  Council  review 
the  current  water  quality  statutes  to  ensure  consistency 
and  continuity  and  recommend  any  necessary  changes. 
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Present  Implementation  Status 

This  recommendation  is  partially  implemented.  The 

Environmental  Quality  Council  is  in  the  process  of  conducting  a 
comprehensive  study  of  enforcement  procedures  for  most  of  the 
environmental  regulation  programs.  This  review  includes  a  review 
of  statutory  requirements  and  potential  areas  for  consistency  and 
clarification.  At  the  time  of  our  review,  this  study  had  not  been 
completed  and  final  recommendations  have  not  been  made. 


Summary  There  were  three  main  issues  addressed  by  recommendations  in  the 

original  audit  report:  lack  of  management  controls,  limited 
coordination  between  programs,  and  the  need  for  statutory 
clarification  in  key  program  areas.   During  this  follow-up  review, 
we  found  these  areas  have  been  addressed  through  department  and 
program  reorganization.   Management  controls  have  been 
strengthened  through  defining  consistent  policies  and  procedures, 
developing  an  information  tracking  system,  and  delegating  staff 
authority.   Initial  steps  for  improving  program  coordination  have 
been  taken  through  extensive  program  reorganization  and  functional 
reviews.  These  steps  addressed  some  of  the  identified  concerns  but 
some  pending  coordination  issues  will  not  be  completed  until  re- 
organization is  fully  completed.   Legislative  clarification  was 
sought  in  all  recommended  areas. 

In  addition  to  specific  recommendations,  the  original  report  also 
discussed  concerns  relating  to  timeliness  in  resolving  violations  and 
taking  enforcement  actions.   The  new  Compliance/Enforcement 
manual  outlines  specific  time  lines  for  various  actions  and 
procedures  to  promote  more  timely  operations.   Although  limited 
actions  have  occurred  under  these  new  guidelines,  it  appears  the 
initial  step  in  addressing  timeliness  has  been  taken.  The  next  step 
will  be  to  monitor  these  time  lines  and  ensure  compliance  by  staff. 

Another  key  step  in  addressing  the  timeliness  of  enforcement  was 
to  resolve  the  backlog  of  pending  cases.   Based  on  temporary 
department  criteria,  amnesty  letters  were  drafted  for  those  cases 
deemed  appropriate.   The  department  goal  is  to  concentrate 
enforcement  resources  on  more  critical  cases.   The  department 
outlined  four  categories  of  criteria  for  closing  backlogged  case 
files.   This  criteria  included: 
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1 .  Processing  time  greater  than  two  years  and  no  record  of 
similar  subsequent  violations; 

2.  Statute  of  limitation  complications  or  deficiency  of  critical 
evidence; 

3.  No  continuing  effect  of  cases  and  corrective  actions  were 
taken;  and, 

4.  Dissolution  of  the  responsible  party. 

In  addition,  a  formal  process  for  program  staff  was  outlined.   This 
process  established  procedures  and  documentation  requirements  to 
promote  consistency  while  addressing  the  existing  backlog.    (See 
Appendix  B  for  status  summary  of  cases.) 

Program  resources  were  also  discussed  as  a  potential  concern  area 
in  the  original  report.   Due  to  the  lack  of  management  information 
and  lack  of  strong  management  controls,  we  were  unable  to 
specifically  evaluate  the  staffing  needs  of  the  WQD  at  that  time. 
Although  management  information  has  improved,  department 
reorganization  is  impacting  the  overall  efficiency  and  effectiveness 
of  staff  activities.   Program  resources  are  being  shifted  and 
evaluated  internally.   As  a  result,  we  again  conclude  an  evaluation 
of  program  resources  is  not  appropriate  at  this  time. 


Conclusion  Based  on  our  overall  findings,  we  conclude  the  enforcement  of  the 

two  acts  should  improve.  Although  limited  activity  has  taken  place 
since  our  last  review,  the  foundation  has  been  put  in  place  to 
strengthen  this  process  in  the  future. 
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1994  Audit  Report  (94P-36)  Summary 


Introduction 


A  performance  audit  of  the  Water  Quality  Division  (WQD) 
within  the  Department  of  Health  and  Environmental  Sciences 
was  requested  by  the  Legislative  Audit  Committee.   The  WQD 
manages  programs  which  implement  and  enforce  state  and 
federal  laws  relating  to  various  water  quality  programs.   Our 
performance  audit  work  concentrated  on  the  enforcement  activi- 
ties of  the  WQD. 


How  Often  do 
Violations  Occur? 


The  first  step  of  our  testing  in  each  sampled  program  file  was  to 
determine  if  the  file  contained  documentation  of  a  potential 
violation  with  the  Water  Quality  Act  (WQA)  or  the  Public  Water 
Supply  Act  (PWSA).   We  found  86  percent  of  the  program  files 
tested  included  some  type  of  documented  violation.   Based  on 
our  sampling,  we  estimate  at  least  2,273  of  the  2,822  files  within 
WQD  include  documentation  of  a  violation  with  either  the  WQA 
or  the  PWSA. 


What  Types  of  Viola- 
tions are  Occurring? 


The  specific  types  of  violations  we  noted  in  our  file  review 
covered  a  wide  range  of  violation  issues  and  different  levels  of 
severity.   WQD  does  not  have  a  formal  method  for  establishing 
risk  levels  for  the  different  types  of  violations;  therefore,  we 
separated  the  violations  we  documented  into  four  different  risk 
categories: 


1 )  potential  environmental  damage, 

2)  possible  public  health  concern, 

3)  a  combination  of  environmental  damage  and  public  health 
concern,  and 

4)  program  regulation  risk. 

Overall,  we  found  42  percent  of  the  files  reviewed  indicated  a 
possible  environmental  risk  and  31  percent  indicated  a  potential 
risk  to  public  health.   Program  regulatory  violations  were  identi- 
fied in  24  percent  of  the  files  we  reviewed. 
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Is  the  WQD  Effectively 
Enforcing  the  Provisions 
of  the  WQA  and  the 
PWSA? 


Based  on  our  findings,  we  believe  the  WQD  could  improve 
management  controls  to  carry  out  the  intent  of  the  WQA  or  the 
PWSA  and  be  more  effective  in  enforcement.   Although  initial 
response  appears  to  be  timely,  resolution  of  violations  does  not 
always  occur  within  a  reasonable  amount  of  time  or  is  not  docu- 
mented at  all.  The  division  has  no  method  to  track  or  to  follow- 
up  on  their  recommendations  or  actions  with  the  regulated  party. 
Based  on  our  audit  testing,  we  do  not  believe  WQD  is  as  effec- 
tive as  it  could  be  in  enforcing  the  provisions  of  the  WQA  and 
the  PWSA. 


Enforcement  Process 

Improvement 


Our  audit  objective  was  to  determine  if  WQD  is  enforcing  the 
provisions  of  the  WQA  and  the  PWSA.   Basically,  we  found  the 
division  is  not  consistently  enforcing  the  provisions  of  these 
statutes.   We  believe  improvements  need  to  be  made  to  assure 
overall  program  compliance  is  achieved  and  to  develop  a  strong 
enforcement  and  regulatory  function. 


Several  steps  need  to  be  taken  to  improve  the  enforcement 
function: 

>  A  formal  enforcement  policy  should  be  developed  to  define 
program  direction. 

>  Administrative  rules  for  critical  program  areas  should  be  put 
in  place  to  help  implement  the  enforcement  policy. 

>  Procedures  need  to  be  established  to  ensure  consistency 
between  staff. 

>  Management  controls  should  be  strengthened  by  defining  and 
communicating  an  effective  supervisory  and  reporting  struc- 
ture, defining  the  authority  of  staff,  appropriately  delegating 
authority,  and  implementing  a  system  to  direct  day-to-day 
staff  activities. 

>  Management  information  systems  should  be  developed  to 
document  and  track  critical  activities  and  ensure  data 
accuracy. 

The  management  issues  we  identified  affect  enforcement  pro- 
cesses and  procedures  within  the  division.   As  a  result,  we 
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believe  improving  these  areas  would  strengthen  enforcement 
activities  of  WQD. 


How  can  WQD  Enforce- 
ment Become  More 
Effective  at  Mines? 


WQD  is  responsible  for  enforcing  the  WQA  on  a  statewide  basis. 
The  policy  statement  of  the  WQA  requires  a  comprehensive 
program  for  the  prevention,  abatement,  and  control  of  water 
pollution.   We  do  not  believe  the  WQD  is  meeting  this  intent  in 
their  current  regulation  of  hard  rock  mines.   To  address  this 
concern,  the  division  needs  to  develop  a  comprehensive  policy 
for  all  staff  to  follow.   We  believe  the  WQD  should  take  steps  to 
ensure  the  WQA  is  consistently  enforced  at  all  hard  rock  mines 
and  include  procedures  for  on-going  program  regulation. 


Exclusion  for  Permit 
Requirements 


Section  75-5-605  (2)(c),  MCA,  defining  prohibited  activity 
under  the  WQA,  states  it  is  unlawful  to  discharge  sewage, 
industrial  wastes,  or  other  wastes  into  any  state  waters  without  a 
current  permit  from  the  division.  The  division  developed  sec- 
tion 16.20.1012,  ARMs,  which  outlines  specific  exclusions  from 
water  quality  permit  requirements.   Included  in  this  section  of 
the  ARMs  are  discharges  or  activities  regulated  under  other 
programs  including  those  for  oil  and  gas  field  operations,  agri- 
cultural irrigation  facilities,  mining  operations  subject  to  operat- 
ing permits  or  exploration  licenses,  and  projects  reviewed  under 
the  provisions  of  the  Major  Facility  Siting  Act  Title  75,  Chapter 
20,  MCA. 


We  question  whether  the  department  has  statutory  authority  to 
grant  exclusions  to  the  WQA.  The  Water  Quality  Act  applies  to 
all  sources  of  possible  pollution,  and  does  not  outline  the  author- 
ity to  grant  exclusions.  The  current  rule  granting  exclusions 
from  the  Act  appears  beyond  the  authority  of  the  Board  of 
Health  and  Environmental  Sciences  or  department.   If  exclusions 
are  to  be  granted  by  the  Board  or  department,  the  legislature 
should  specifically  address  the  issue  and  set  forth  the  criteria 
under  which  exclusions  may  be  granted.  The  department  should 
seek  legislative  clarification  on  its  authority  to  grant  exclusions 
or  eliminate  the  exclusions. 
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Overall  Enforcement 
Provisions  of  the  Two 
Acts 


The  enforcement  language  within  the  WQA  and  the  PWSA 
clearly  states  that  any  violation  with  the  statutes  requires  a  civil 
penalty  and  a  cleanup  order.   In  addition  the  statutes  provide  for 
administrative  orders  or  penalties.   Did  the  legislature  intend 
every  single  violation  be  corrected  through  a  cleanup  order  and  a 
civil  penalty?   For  example,  if  a  municipality  did  not  send  in 
their  monthly  monitoring  data,  should  an  administrative  penalty 
or  a  civil  penalty  be  enforced?  Strict  interpretation  of  the 
statutes  may  require  this  action. 


We  believe  the  legislature  needs  to  address  the  enforcement 
provisions  of  these  two  Acts  to  clarify  the  enforcement  language. 
The  current  statutes  do  not  seem  to  allow  the  department  the 
option  of  using  less  severe  enforcement  action  to  address  lesser 
violations.  The  department  should  seek  legislation  granting  it  a 
wider  range  of  enforcement  actions  needed  to  address  the 
severity  of  the  violation. 


Voluntary  Bond 
Requirements 


Section  75-5-405,  MCA,  authorizes  the  "voluntary"  filing  of  a 
performance  bond  or  other  surety  for  reclamation  of  land 
disturbed  by  a  water  quality  permit  holder.  The  intent  of  this 
law  appears  to  be  to  ensure  the  state  has  sufficient  funds  to 
retain  until  the  permit  holder  satisfactorily  reclaims  the  site  or  to 
actually  reclaim  a  disturbed  site.  The  "voluntary"  nature  of  this 
statute  has  not  authorized  the  division  to  develop  this  as  a  permit 
requirement.   We  found  there  has  never  been  a  bond  filed  with 
WQD. 

The  department  should  seek  statutory  authority  to  require  a 
performance  bond,  if  necessary,  to  ensure  compliance  with  the 
WQA,  or  eliminate  the  provision. 


Economic  Impact  of 
Enforcing  Environ- 
mental Regulation 


The  WQA  was  enacted  by  the  Montana  Legislature  in  1955  to 
protect  and  improve  the  water  quality  and  potability  of  water  in 
the  state.  The  PWSA  was  passed  in  1907  to  protect  public  health. 
These  laws  prescribe  various  regulatory  and  pollution  prevention 
remedies  to  achieve  these  goals.  Enforcement  provisions  within 
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the  Acts  emphasize  protecting  the  environment  and  ensuring 
program  compliance. 

Currently,  there  are  no  statutory  criteria  or  guidelines  allowing 
consideration  of  economic  factors  in  PWSA  enforcement 
situations  and  only  limited  economic  considerations  in  the  WQA. 
Other  statutory  requirements  and  legislative  policies  indicate 
economic  considerations  are  a  part  of  the  regulatory  function. 
Section  90-1-101,  MCA,  relating  to  economic  development 
programs,  requires  consistency  and  continuity  in  the  adoption 
and  application  of  environmental  rules.   We  believe  this  is  an 
area  where  the  legislature  could  provide  guidance  and  clarify 
legislative  intent. 


Inconsistencies  and 
Redundancies  within 
Statutes 


Throughout  the  course  of  this  audit,  we  noted  several  inconsis- 
tencies and  redundancies  within  the  WQA  and  the  PWSA.  There 
have  been  multiple  amendments  to  the  original  provisions  of  the 
two  Acts,  as  well  as  additional  requirements  added.   This 
resulted  in  inconsistent  requirements  and  repetitive  language 
between  the  two  Acts.  Some  of  the  inconsistencies  we  noted 
relate  to  rule-making  authority,  duplicative  requirements,  and 
multiple  environmental  protection  accounts. 


The  Montana  Environmental  Policy  Act  requires  consistency  in 
environmental  regulation.  In  addition,  economic  development 
statutes  (section  90-1-101,  MCA),  state  consistency  in  environ- 
mental rules  is  essential.   We  believe  the  current  water  quality 
regulations  should  be  re-visited  to  ensure  consistency  and  conti- 
nuity. 

The  legislature  established  a  mechanism  for  this  type  of  review. 
Sections  75-1-301  through  324,  MCA,  outline  the  duties  and  role 
of  the  Environmental  Quality  Council  (EQC)  staff.   We 
recommend  the  EQC  review  the  current  water  quality  statutes  to 
ensure  consistency  and  continuity  and  recommend  any  necessary 
changes. 
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DEPARTMENT  OF  ENVIRONMENTAL  QUALITY 


MARC  RACICOT,  GOVERNOR 


STATE  OF  MONTANA' 


MEMORANDUM 


TO:  Mark  Simonich 

FROM:  John  Arrigo,  Enforcement  Division 

DATE:  August  13,  1996 

SUBJECT:  Water  enforcement  backlog  cases 


"JF 


Enforcement  Division  staff  modified  the  Water  Quality  Division's  list  of  outstanding  water 
enforcement  cases  to  show  the  current  case  status.  Case  status  was  determined  by  program 
review,  consultation  with  enforcement  staff,  and  information  searches.  All  cases  were 
designated  as  CLOSED,  ACTIVE  or  OPEN. 

ACTIVE  describes  cases  subject  to  the  requirements  of  an  ongoing  enforcement  action. 
OPEN  describes  recent  or  ongoing  violations  for  which  the  programs  have  requested  an 

enforcement  action.    These  enforcement  requests  will  be  referred  back  to  the  program 

for  prioritization  for  future  enforcement  action. 
The  CLOSED  status  includes  four  subcategories: 
CLOSED  -  RESOLVED  describes  cases  where  an  enforcement  action  was  taken  by  the 

department  and  the  required  corrective  measures  were  completed. 
CLOSED  -  AMNESTY  describes  cases  where  an  enforcement  action  was  requested  by  a 

program  but  an  action  was  not  taken.  Amnesty  letters  were  sent  to  these  parties  to  notify 

them  of  the  violation  and  amnesty. 
CLOSED  -  RTC  describes  cases  where  an  enforcement  action  was  requested  by  the  programs 

but  an  action  was  not  taken.    These  sites  eventually  returned  to  compliance  (RTC). 
CLOSED  -  REFERRED  describes  cases  that  were  referred  to  another  agency  or  regulatory 
program  for  enforcement. 


Summary  numbers  for  each  category  are  as  follows: 

Status  Number 

ACTIVE  29 

OPEN  9 

CLOSED  -  RESOLVED  35 

CLOSED  -  AMNESTY  37 

CLOSED  -  RTC  7 

CLOSED  -  REFERRED  19 

Total  136 


If  you  have  any  comments  or  questions,  please  feel  free  to  contact  me  at  444-5327. 
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DEPARTMENT  OF  ENVIRONMENTAL  QUALITY 


MARC  RACICOT,  GOVERNOR 


STATE  OF  MONTANA 


MEMORANDUM 


TO: 
FROM: 
DATE: 
SUBJECT: 


ontana  State  Legislature 


Legislative  Audit  Committee  of  the  Mon 

Mark  Simonich,  Director-3%^r^^«^. 

August  12,  1996  ( 

Response  to  Performance  Audit  Follow-up  on  Enforcement 

of  the  Water  Quality  and  the  Public  Water  Supply  Acts 


The  department  does  not  disagree  with  any  conclusions  or  statements  contained  in  the  audit  follow-up 
report.  The  purpose  of  this  memorandum  is  to  provide  additional  information  to  address  the 
recommendations  that  have  been  characterized  as  "not  implemented"  or  "partially  implemented". 

Recommendation  #2  -  Not  implemented:   Establish  a  formal  process  to  set  rule-making  priorities. 

The  former  Water  Quality  Division  administrator  has  agreed  to  stay  with  the  department  for  a  six-month 
special  assignment.  One  of  his  duties  will  be  to  evaluate  the  rule-making  needs  of  the  department.  This 
evaluation  will  include  a  compilation  of  required  rules  and  development  of  recommendations  for  rule- 
making priorities.  These  recommendations  will  be  the  basis  to  establish  a  process  to  set  rule-making 
priorities  for  the  department. 

Recommendation  #4  -  Partially  implemented:   Strengthen  management  controls  of  the  WQD. 

The  functions  of  the  former  WQD  have  been  incorporated  into  four  new  DEQ  divisions.  Division 
administrators  were  appointed  July  1 ,  1996  and  the  administrators  are  finalizing  the  internal  organizational 
structure  within  each  division.  The  divisions  are  organized  along  functional  lines  but  many  cross- 
functional  work  teams  will  be  tasked  to  work  on  specific  projects  or  issues.  I  recognize  that  clarification 
of  management,  supervisory  and  reporting  duties  is  crucial  to  ensure  that  the  new  divisions  operate 
effectively  and  efficiently.  The  division  administrators  will  work  to  institute  clearly  defined  management 
controls  and  will  communicate  these  procedures  to  department  staff.  These  efforts  will  be  facilitated  by 
several  staff  committees  that  have  been  formed  to  work  on  the  development  of  department  policies 
relating  to  areas  such  as  operations  and  personnel. 

Recommendation  #6  -  Partially  implemented:  Establish  policies  and  procedures  to  ensure  consistent 
enforcement  of  the  WQA  at  hard  rock  mines. 

The  hard  rock  operating  permit  and  the  water  quality  discharge  permit  programs  are  both  included  within 
the  DEQ  Permit  and  Compliance  Division.  Communication  between  the  two  programs  since  they  have 
been  located  within  DEQ  has  improved.  Locating  both  of  these  important  regulatory  programs  within 
the  same  division  will  significantly  improve  the  quality  and  consistency  of  department  decisions  relating 
to  permit  issuance  and  compliance.  The  Enforcement  Division  will  evaluate  the  workability  of  the  Water 
Quality  Division  enforcement  procedures  manual  and  will  develop  consistent  enforcement  policies  and 
procedures  that  are  applicable  to  all  department  programs.  Most  of  these  procedures  should  be  in-place 
within  one  year.  However  some  statutory  requirements,  such  as  specific  penalty  authority  and 
enforcement  options,  must  be  legislatively  adjusted  to  bring  the  enforcement  of  each  program  to  the  same 
level. 

Recommendation  #11  -  Partially  Implemented:   EQC  review  water  quality  statutes. 

DEQ  is  assisting  EQC  in  its  ongoing  effort  to  evaluate  water  quality  statutes  and  the  enforcement  of 
environmental  regulations. 
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